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“Church Legal Matters Overview” by Michael Best™ ..........cccoovvviriiiiiiiiiiiieeeee e, 11

Corporate (Transactions & Governance)
e 501(c)(3) Subsidiaries — Consider subsidiary governance, boards, property
and tax IDs.
e Corporate Governance Structure — See Section 7
o How are important decisions made?
o Does this mirror the organization’s constitution and bylaws?
o Bylaw-defined roles for Lead Pastor, Church Staff, Deacons, Committees and
Trustees should be found here.
o Follow your governing documents. Not following these documents may
constitute grounds for litigation.

Marriage/Gender Identity Views — See Section 6
e Doctrinal Statements are foundational, but may not be enough.
e Answer the questions: Who can be married at my church?
What marriages may pastors at my church officiate?
e Marriage Definition — Define biblical marriage.
e Other Factors — Counseling, Covenant Marriage

Waivers of Liability — See Section 4
e It’simportant to recognize that lawsuits can occur at any time and for any reason.
e Waivers simply mitigate risk and deter potential lawsuits.

Membership — See Section 7
e Because church membership typically confers special privileges, it is an important
milestone.
e In most churches, members can: Serve in leadership, serve on committees, become a
deacon, have a marriage ceremony, vote on church business, etc.
e Answer the question: Who can become a member?
¢ Define a Church Discipline Process in your bylaws.

Commercial Real Estate
e Real Estate Transactions
¢ Land Use and Zoning
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Intellectual Property
e Licensing (CCLI/CVLI)
e Streaming and Social Media Content
e Data Privacy and Data Breaches

Employment Law
e Personnel Policy and Handbook
Employee Classification

o FLSA Classification Tree for Churches and Other Religious Organizations.......... 19
o Licensing, Ordination, CoOMMISSIONING . .....uuiiiieeieeeietieeeeetieeeeeeteseeetesseeeaiereees 21
o Ministerial ReCOZNITIONS Q&A ... oeieeeeeeeeeeee ettt e et e s e e tre s e e etaineeeeeaaeaees 23

e Background Checks and Drug Screenings
e Housing Allowances — A Minister’s Housing Allowance is designated as the lesser of: The
amount actually used to provide a home, the amount officially designated as a rental
allowance, or the fair rental value of the home, including furnishings, utilities, garage,
etc.
o Housing Allowance Computation™ ..........cccooiiiiioiiii e 25
e Residency Program and Interns — Be sure to follow Labor Department rules for
employee/intern classification, compensation and work hours.
o “Internship Programs Under the Fair Labor Standards Act” .........ccccvvveeeeernnnnns 27
(Fact Sheet #71) by U.S. Department of Labor*

Other General Legal Issues
¢ Financial Policy
e Church Discipline
e Security and Safety

* Document Attached
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FIRST G WEST | Licensing, Ordination, Commissioning

First West will license, ordain and commission individuals for ministry in accordance with the church’s
Constitution and Bylaws and Statement of Faith. Bylaw Article Il states that licensing, ordination and
commissioning: “...shall be under the authority of the church and the joint leadership of the Lead Pastor
and the Deacon Fellowship.” First West defines the purpose and procedure for these items as follows:

Licensing

Purpose. To be granted to those who are responding to God’s call on their life into full-time Pastoral
ministry. This will be done as a precursor to ordination and would be viewed as a type of “Pastor in
training.” It may also be granted to one who requires certification to accomplish the work of ministry;
i.e. prison chaplaincy, preaching opportunities when pursuing full-time ministry positions.

Procedure. Recommendation made to the Lead Pastor’s office. The Lead Pastor and his assigned
representative(s) will meet with the candidate to hear testimony and God’s call into ministry. When
licensing an individual, the church is giving their endorsement for the individual to preach. The Lead
Pastor will then make a recommendation as to whether to bring the candidate’s name before the
Deacon Fellowship for a vote of affirmation. It will take Deacon Fellowship action to grant a license to
preach.

Pastoral Ordination

Purpose. To be granted to those who are in, or being called to, full-time Pastoral Ministry. Pastoral
ordination may be granted to one who requires ordination to pursue an immediate full-time position. It
may also be granted to one who is a Bi-vocational Pastor.

Procedure. Request made to the Lead Pastor’s office. Once the Lead Pastor determines pastoral
ordination is appropriate, he will ask for an ordination council to be convened for the purpose of hearing
testimony, God’s call into ministry and knowledge of Bible doctrine and practices. The council will then
make recommendation as to whether to bring the candidate before the Deacon Fellowship for a vote of
affirmation. It will take Deacon Fellowship action to grant ordination.

Commissioning

Purpose. To be granted to those who are in full-time ministry and/or positions other than Pastoral
Ministry; i.e. missionaries, women or men in leadership ministry roles. The commission will allow the
individual to perform sacerdotal (ministerial) duties in certain situations.

Procedure. Recommendation made to the Lead Pastor’s office. The Lead Pastor and his assigned
representative(s) will meet with the candidate to hear testimony and God’s call into ministry. The Lead
Pastor will then make a recommendation as to whether to bring the candidate’s name before the
Deacon Fellowship for a vote of affirmation. It will take Deacon Fellowship action to grant a commission.

Recognizing Other Church Certificates

First West will consider licenses, ordination certificates and commissions given by other churches who
share common theology, beliefs and faith traditions to our own. The Lead Pastor and Senior Lead Team
will make a final determination to accept or reject certifications provided by other churches.
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FIRST G WEST | Ministerial Recognitions Q&A

Why Have a Policy?

The purpose of the church's Licensing, Ordination and Commissioning document is to provide written
clarity on the circumstances under which each calling will be confirmed. We also believe it's important
to outline the general process we will follow to confer each recognition.

What Is Licensing?

We believe that licensing is specifically attached to those called to gospel ministry and preaching. This
will usually happen soon after a person is called to preach or pastor as a precursor to ordination. While
this is usually a call to full-time ministry, a person will often be licensed before they have actually
stepped in to a full-time vocational role at a church or ministry. Some who are licensed and ordained
remain in part-time roles for their entire ministry (E.g. Bi-vocational Pastors).

What is Pastoral Ordination?

Pastoral ordination (to be differentiated from deacon ordination) will most often be granted to a
licensed minister who requires ordination to pursue an immediate full-time pastoring or preaching
position. It may also be granted to one who is a Bi-vocational (part-time) Pastor.

Pastoral ordination is the only ministerial recognition requiring a council. Once the Lead Pastor
determines pastoral ordination is appropriate, he will ask for an ordination council to be convened for
the purpose of hearing testimony, God’s call into ministry and knowledge of Bible doctrine and
practices.

What Is Commissioning?

We believe that commissioning is akin to licensing, and that it is conferred in situations where the
person called to ministry will not preach or pastor. Since the role of pastor in Scripture is that of an
elder, we believe that this role is limited to males who exhibit a clear calling to that specific ministry
role.

Which Recognition is More Significant?

Every recognition is important because an individual’s call to vocational ministry is affirmed and
recognized. We believe that each recognition—licensing, ordination and commissioning—is different
and will be applied in different circumstances to recognize God's specific call to ministry among his
people.

How Are Individuals Recognized?

First West will license, ordain and commission individuals for ministry in accordance with the church’s
Constitution and Bylaws and Statement of Faith. Bylaw Article Il states that licensing, ordination and
commissioning: “...shall be under the authority of the church and the joint leadership of the Lead Pastor
and the Deacon Fellowship" (Bylaws, First Baptist Church of West Monroe, LA).

The Deacon Fellowship, acting on behalf of the church, will vote to license, ordain or commission an
individual.
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What About Ministerial Recognitions from Other Churches?

We don’t automatically accept licensing, ordination or commissioning recognitions from other churches.
This position is a safeguard for the church and its theological position. We will consider licenses,
ordination certificates and commissions given by other churches who share common theology, beliefs
and faith traditions to our own. The Lead Pastor and Senior Lead Team will make a final determination
to accept or reject certifications provided by other churches.

What Is a Minister?
Every member and leader of the church is a minister. Some of us have experienced a vocational calling
to serve Jesus and His church. This group includes Pastors and Ministers who serve on our Staff Team.

The IRS defines ministers this way: “Ministers are individuals who are duly ordained, commissioned, or
licensed by a religious body constituting a church or church denomination. Ministers have the authority
to conduct religious worship, perform sacerdotal functions, and administer ordinances or sacraments
according to the prescribed tenets and practices of that church or denomination” (IRS Publication 517,

p. 4).

Are Ministerial Recognitions Limited to Full-Time Employees?

Both full and part-time employees qualify to be licensed, ordained or commissioned. With regard to the
housing allowance, it cannot exceed the reasonable compensation for the minister's services, but can be
100% of the minister's compensation, especially if the minister is part-time, has a very small
congregation, or has another source of income (Warren vs. Commissioner, No. 00-71217, Decided:
August 26, 2002).

How Are Housing Allowances Processed?

To qualify as an excludable housing allowance, the amount must be officially designated in advance of
payment. This amount must be specified in the minister's employment contract, the church minutes, the
church budget, or any other officially-written document, indicating an official action had been taken.
The housing allowance must be paid every year. Unless the designation is set as a permanent amount,
the church must repeat this process and establish this allowance each and every year for all qualified
ministers ("Housing Allowance" by Summit Accounting Group, p. 1).
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Housing Allowance Computation
For Calendar Year 2025

Minister's Name Date Prepared

Fair Actual

Exol . D .
xplanation & Descriptions Rental Value Expenses

A. Rent or Home Purchase Payments
INCLUDES: down payments, mortgage principal and interest
payments, property taxes and home insurance
EXCLUDES: home equity/personal loan payments,
secured by a mortgage where loan proceeds were
used for non-housing related purposes

Utilities (gas, electricity, water, heat, garbage, etc.)

Telephone (exclude long distance calls)

Repairs and Maintenance (to house, lawn, pool, etc.)

Furnishings (and home improvements)

Garage

Omm[O(O|w

Small Household Purchases (cleaning supplies,
light bulbs, AC filters, etc.)

H. Other Allowable Housing Expenses (pest control, gardening
services, homeowner association dues, etc.) ~ Specify Others:

l. Column Totals $0.00 $0.00

J. Amount Requested for Officially Designated Housing Allowance
(lesser of columns L or M)

IRS Publication 517

IRS Publication 517 (2015) describes how a minister's housing allowance should be determined (pp. 9-10):

"Home ownership. If you own your home and you receive as part of your salary a housing or rental allowance, you
may exclude from gross income the smallest of:

* The amount actually used to provide a home,
» The amount officially designated as a rental allowance, or
* The fair rental value of the home, including furnishings, utilities, garage, etc.

Excess rental allowance. You must include in gross income the amount of any rental allowance that is more
than the smallest of:

* Your reasonable salary,
* The fair rental value of the home plus utilities, or
* The amount actually used to provide a home."

Church Business Office Information

Date Residence Purchased by Minister (if applicable)
Present Fair Market Value of Residence (if applicable)
Minister's Signature Date

Personnel Committee Signature Date
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= * WAGE AND HOUR DIVISION
iy UNITED STATES DEPARTMENT OF LABOR

Fact Sheet #71: Internship Programs Under The Fair
Labor Standards Act

Updated January 2018

This fact sheet provides general information to help determine whether interns and students working for “for-profit” employers are entitled
to minimum wages and overtime pay under the Fair Labor Standards Act (FLSA).L

Background

The FLSA requires “for-profit” employers to pay employees for their work. Interns and students, however, may not be “employees” under the FLSA—in
which case the FLSA does not require compensation for their work.

The Test for Unpaid Interns and Students

Courts have used the “primary beneficiary test” to determine whether an intern or student is, in fact, an employee under the FLSA.2 In short, this test allows
courts to examine the “economic reality” of the intern-employer relationship to determine which party is the “primary beneficiary” of the relationship.
Courts have identified the following seven factors as part of the test:

1. The extent to which the intern and the employer clearly understand that there is no expectation of compensation. Any promise of
compensation, express or implied, suggests that the intern is an employee—and vice versa.

2. The extent to which the internship provides training that would be similar to that which would be given in an educational environment,
including the clinical and other hands-on training provided by educational institutions.

3. The extent to which the internship is tied to the intern’s formal education program by integrated coursework or the receipt of academic
credit.

4. The extent to which the internship accommodates the intern’s academic commitments by corresponding to the academic calendar.

5. The extent to which the internship’s duration is limited to the period in which the internship provides the intern with beneficial
learning.

6. The extent to which the intern’s work complements, rather than displaces, the work of paid employees while providing significant
educational benefits to the intern.

7. The extent to which the intern and the employer understand that the internship is conducted without entitlement to a paid job at the
conclusion of the internship.

Courts have described the “primary beneficiary test” as a flexible test, and no single factor is determinative. Accordingly, whether an intern
or student is an employee under the FLSA necessarily depends on the unique circumstances of each case.

If analysis of these circumstances reveals that an intern or student is actually an employee, then he or she is entitled to both minimum wage
and overtime pay under the FLSA. On the other hand, if the analysis confirms that the intern or student is not an employee, then he or she is
not entitled to either minimum wage or overtime pay under the FLSA.

Footnotes

1- The FLSA exempts certain people who volunteer to perform services for a state or local government agency or who volunteer for
humanitarian purposes for non-profit food banks. WHD also recognizes an exception for individuals who volunteer their time, freely and
without anticipation of compensation, for religious, charitable, civic, or humanitarian purposes to non-profit organizations. Unpaid
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internships for public sector and non-profit charitable organizations, where the intern volunteers without expectation of compensation, are

generally permissible.

2-E.g., Benjaminv. B&H Educ., Inc., --- F.3d ---, 2017 WL 6460087, at *4-5 (9th Cir. Dec. 19, 2017); Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d
528, 536-37 (2d Cir. 2016); Schumann v. Collier Anesthesia, P.A., 803 F.3d 1199, 1211-12 (11th Cir. 2015); see also Walling v. Portland Terminal
Co., 330 U.S. 148, 152-53 (1947); Solis v. Laurelbrook Sanitarium & Sch., Inc., 642 F.3d 518, 529 (6th Cir. 2011).

Where to Obtain Additional Information

For additional information, visit our Wage and Hour Division Website:
http://www.dol.gov/agencies/whd and/or call our toll-free information and helpline, available 8 a.m.
to 5 p.m. in your time zone, 1-866-4USWAGE (1-866-487-9243).

This publication is for general information and is not to be considered in the same light as official

statements of position contained in the regulations.

The contents of this document do not have the force and effect of law and are not meant to bind the public in any way. This
document is intended only to provide clarity to the public regarding existing requirements under the law or agency policies.
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